














LATE MODERNITY

"inner" understanding. But "application is . . . a criterion of
understanding."

3 0

The difference between evidence and criterion is crucial. In basketball,
when the scoreboard registers two points, or when the crowd reacts in a
certain way, that is evidence that a basket has been scored. Whenever A
is evidence of B, each is independently observable. This is not the case
when A satisfies a criterion of B. When one sees that a ball has been shot
or tipped through the hoop, one sees eo ipso that a basket has been
scored. "It may be said: 'The way the formula is meant determines which
steps are to be taken.' But what is the criterion for the way the formula is
meant? It is, for example, the kind of way we always use it, the way we
are taught to use it.'' The formula is the formula that it is, namely
means what it means, only with respect to some consistent practice of
application. That is why the mathematics teacher's explanations to the
student who goes on consistently but incorrectly can never be intrinsically
and perfectly unambiguous. The essential indeterminacy of the formula is
such that the latter admit of many different applications, and no mathe-
matical instruction is sufficient to direct the student to one of them.
"[G]iving grounds. . . comes to an end, . the end is not certain pro-
positions striking us immediately as true; i.e., it is not a kind of seeing on
our part; it is our acting, which lies at the bottom of the language-
game."'13 2 "How can he know how he is to continue a pattern by him-
self-whatever instructions you give him?-. . . The answer is: [his] rea-
sons will soon give out. And then [he] shall act, without reasons." 3 It is
not that we react properly to training because we have (first) understood.
On the contrary, our understanding, at this basic level, consists in our
reacting correctly.

The brute fact is that most pupils will react correctly to this kind of
training. It comes natural to most pupils to continue the series the way
the teacher did. Wittgenstein wants us to think of following and applying
rules and principles as a natural custom, a practice that is at bottom
rooted in our animality, in our proneness to obedient imitation. "Follow-
ing a rule is analogous to obeying an order."' 34 Wittgenstein thinks that
our mature intellectual activities, such as doing science and practicing the
law, are more complex and elaborate developments that embody at their
roots, and as a condition of their possibility, the animal habitude exhib-
ited most directly in the young pupil's ability to master those physical

130. Id. at 58 (emphasis added).
131. Id. at 77.
132. L. WITTGENSTEIN, ON CERTAINTY passage 204 (B. Blackwell trans. 1969) [hereinafter

ON CERTAINTY].
133. PHILOSOPHICAL INVESTIGATIONS, supra note 116, at 84.
134. Id. at 82.
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routines of appropriate imitation and continuation that make up the vari-
ous competences required of novice inductees into the human community.

The introduction to the discussion of Wittgenstein noted that the argu-
ment up to that point painted a picture of human knowledge and its con-
struction that was typically modern: it contained neither a customary nor
a transhistorical, cross-culturally pervasive element. Wittgenstein teaches
us how very serious this omission is. It blinds us to the source of the
authority of both science and the law, and, more fundamentally, of lan-
guage itself, whose most basic form is embedded and exhibited in the
forms of scientific and legal understanding or knowledge. The linguistic
form to which I refer is the form of generality.

In both our theoretical and our praxical endeavors we cannot do with-
out instruments of generality/universality. In all of our practices, from
our day-to-day activities with their attendant folk understandings, to our
practices of logic and mathematics, of science and of the law, we are re-
quired to sort, to group, to categorize, to recognize similarities, to attend
to regularities, to note connections between this and that kind of thing,
and to provide explanatory accounts of what engages us. That is, we are
required to wield concepts, theories, laws, rules, and principles. Without
instruments of generality such as these, we are unable to negotiate and
cope with the world. Science and the law are among our most powerful
and effective means of interpreting and changing the world, and each em-
ploys, for its distinctive purposes and in its distinctive way, concepts, the-
ories, laws, rules, and principles. What Quine and Wittgenstein teach us
is that these instruments are indeterminate and hence praxically useless
by themselves. What CLS says about legal rules is true of all these gen-
eral instruments: they do not apply, they are applied. CLS draws from
this the conclusion that historically specific social and political interests
are required to direct the application of these general instruments. Kuhn
and Wittgenstein show that something more is required, namely, that
these contingent interests must be embedded in something abiding and
settled, something whose role in our institutions of knowledge-production
is analogous to the role of custom and tradition in those cultures where
custom and tradition are embedded in and constitutive of an ongoing way
of life. And Wittgenstein reminds us that the requisite of a central role
for custom in our lives is rooted in certain animal responses of ours which
are a sine qua non of our acquisition of competence of any kind, praxical
and cognitive.

These primitive habits of reacting appropriately to training, namely of
imitating our trainers and continuing correctly, are the primordial in-
stances of both generality and custom in human life. And they are not
mental or conceptual. They are physical routines, and it is their character
as routines, as going on in the same way, as uniformities of practical
application, that makes them generality incarnate. This philosophical
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conceit strikes at the very heart of the Western philosophical tradition,
which makes a sharp distinction--and in the case of Plato, Augustine and
Descartes, a sharp separation-between the mental and the physical, the
ideal and the material, and locates the sources of intelligibility, rational-
ity, knowledge, and language in the ideal. For the Platonic-Cartesian tra-
dition it is the concept, a mental entity, that captures meaning and es-
sence, and hence it is the concept that underwrites language and
represents what is intelligible about the world, what makes it possible to
think about, talk about, and understand the world. But Quine has shown
that there are no meanings, no determinate essences, neither conceptual
nor ontological, to think or talk about.135 Hence, Wittgenstein's employ-
ment of Goethe's variation on the opening words of St. John's Gospel: Im
Amfang war die Tat 13-in the beginning was the deed. Language and its
ideal instruments of generality are posterior to, a "refinement" of natural
imitative reaction: "First there must be firm, hard stone for building and
the blocks are laid rough-hewn on one another. Afterwards it's certainly
important that the stone can be trimmed, that it's not too hard. '13' 7 In the
beginning was custom, not concept, training, not explaining.

To return to science and the law: In the beginning were the paradig-
matic achievement and precedent. In both Kuhnian philosophy of science
and the law there may be the impression that paradigmatic principles
and legal rules come "first," after which exemplary achievements and
precedents are identified. This is a harmless way of thinking, provided it
is remembered that these scientific principles and legal rules have no de-
terminate content prior to their embodiment in an achievement or prece-
dent. We may even say that these principles and rules animate the exem-
plars, are as it were their souls, provided we think of the relation of soul
to body in an Aristotelian rather than a Platonic-Cartesian way: soul is to
body as sight is to eye. A "besouled" or sighted eye is simply a properly
functioning eye. There is no presumption that the sightedness of the eye
can be detached from the eye and. retain a determinate, real form, any
more than one imagines proper functioning to be the sort of thing that
can be detached from the eye-from anything that may be said to have a
proper function-and subsist on its own. The (determinate) reality-as
opposed to the (indeterminate) ideality-of paradigmatic principles and
legal rules is to be found in the ongoing functioning or usefulness of their

135. For an impressive case against the notion of essential attributes, see W. QUINE,
FROM A LOGICAL POINT OF VIEW 20 (1961).

136. Wittgenstein, Cause and Effect: Intuitive Awareness, 6 Philosophia 420 (P, Winch
trans. 1976).

137. L. Wi-rGENSTEIN, ZETTEL (G. Anscombe & G. Wright eds., 'G. Anscombe & B.
Blackwell trans. 1967). "Our Language-game is an extension of primitive behavior ..
Id. § 545.
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exemplary embodiments. And since the scientific principles and legal
rules in question have a paradigmatic status, their ongoing functional em-
bodiment must take the form of custom.

B., The Roots of Generality in Custom

I suggested earlier that the primitive habit of imitative reaction to
training is the primordial appearance of both generality and custom in
human life. I want now to dwell on the customary character of natural
imitative obedience, and to identify its significance for legal theory. Part
of what it means to call this reaction "natural" and "primitive" is to high-
light its non-elective nature, We do not choose to react imitatively to
training, we just do. The most basic kinds of characteristically human
endeavors, practices found in all cultures, exhibit as a condition of their
reproduction this natural human reaction. Among these practices are:
Punishing certain actions, describing the appearance of objects, giving or-
ders, asking questions, submitting reports, taking an interest in the feel-
ings of others, making jokes, and play-acting. Wittgenstein sometimes
calls these "language-games," sometimes "forms of life," sometimes "facts
of living." About them he says "What has to be accepted, the given,
is-so one could say-forms of life."'18 In his last writing he says "The
language-game is so to say something unpredictable. I mean: it is not
based on grounds. It is not reasonable (or unreasonable). It is there-like
our life .... There is something universal here; not just something per-
sonal."'819 Both our natural imitative reactions and custom share these
same features: they are "just there," as part of the given landscape, and
they transcend the individual and the personal: "When I obey a rule, I do
not choose. I obey the rule blindly.' "" More notably, we all respond
"blindly" in the same way. Our species exhibits a community of sensibil-
ity and reaction. Here is, in effect, Wittgenstein's response to Hobbesian-
Lockean Modern social contract theory, which has original individuals
opting for social life, and ratifying this contractually in order to escape
the hazards of the "state of nature." Wittgenstein shows that there are no
original individuals; we are from the beginning in synch, mimics ensem-
ble. It is custom, not contract, that constitutes, simultaneously, our soci-
ality, our language, and our abilities to engage in scientific and legal
practices.

Custom can be identified at three levels in human life. At its most basic
and rooted level, it appears as the homogenous (across cultures) habit of
imitation that enables competence of any kind. Its authority is found in

138. PHILOSOPHICAL INVESTIGATIONS, supra note 116, at 226.
139. ON CERTAINTY, supra note 132, at passages 559, 440.
140. PHILOSOPHICAL INVESTIGATIONS, supra note 116, at 85.
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"the natural history of man." At a higher, less biological level, it appears
as what we ordinarily call custom, the structure of inherited traditions
shared by a culturally unified population. We may think of this second
level as somewhat "thinned out" relative to the first: custom in this sense
is heterogenous between cultures. That there is custom in this sense is as
"given" by nature as imitative habitude is, but the specific content of a
given network of custom is a product not of "the natural history of man"
but of social and cultural evolution, and derives its authority from what
we ordinarily call "history" or "tradition." Finally, there are the custom-
ary practices of attempting to understand and cope with nature, whose
post-medieval appearance is called "modern science," and of attempting
to monitor in a more-or-less rule-governed, regular way what persons owe
one another, what is due a person from others, whose modern form is
called "the law." That there are these generic "forms of life" is as natu-
rally given as "basic and rooted" custom. These ubiquitous forms of life,
then, also find their authority in "the natural history of man." But the
specific forms these practices take at a certain period in their histories
cannot, be taken as given, either by the natural-historical, or the social-
historical, process. The source of their authority is accordingly problem-
atic. Parts I and II of this essay attempted to show why the disintegration
of shared beliefs, values and ways of life, with the loss of a teleological
cosmology, and the emergence of individualistic, competitive and pluralist
forms of socioeconomic and political organization, created crises of episte-
mological and- moral authority. Authority thereafter was no longer "what
has to be accepted-the given .. . [just] there-like our life," but was
required to be chosen. In science, both paradigmatic principles and their
effective incarnation in exemplary achievements are chosen by the profes-
sional community, motivated in the final analysis by interests and values
not derivable from science itself (just as the standard meter, say the plat-
inum-iridium bar, is not established as paradigmatically one-meter-long
by measuring it). With respect to the law, it is the same, and it is impor-
tantly different.

In the law, paradigmatic principles are not chosen. The principles of
individual rights, non-interference, and equality before the law evolved;
they were transmitted to us by the same social-historical process that
gave us liberal individualist society and culture. No one chose to "set up"
modern capitalism. But the interpretation of these principles, their incar-
nation in exemplary precedents, is chosen in the ultimate case by the Su-
preme Court. The indeterminacy of these principles requires that their
interpretation be motivated by interests and values not derivable from
the law itself. I suggested earlier that the institution of the Court, and the
precedents it establishes, needs, by the nature of legal indeterminacy and
the requirement that practitioners be able correctly to say that they are
"going on the same way," to have an authoritative role in our common life
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analogous to the abiding and settled role of custom in pre-modern cul-
tures. The upshot of CLS's analysis, and of the larger framework within
which I have tried to situate CLS, is that the law can have this role in
late-modern cultures only in a bent and perverted form. For the fact situ-
ations to which the law applies are, as I argued at length earlier, mul-
tifaceted and composed of constituencies whose perspectives are essen-
tially conflicted, oppositional, and incommensurable with respect to
interests, values, and sense of self. This sharply distinguishes legal fact
situations from the inanimate states of affairs to which scientific princi-
ples are applied. These are indeed multifaceted, but not multi-perspec-
tived. They present to the scientist no political opposition, but merely
logical overdetermination with respect to paradigmatic principles. Legal
precedent, then, cannot have the stable and uncontested character of its
scientific counterpart, paradigmatic achievement. Precedent is never
"Oust] there-like our life," but is bound to be challenged, denied and
struggled against. What we see is an historic clash between those ines-
capable elements of customariness that must persist into Modernity by
virtue of their constitution of the conditions of the possibility of theory
and praxis, and a conspicuously counter-customary and definitive institu-
tion of Modernity, democracy. Democracy is as universal and contagious
an institution of Modernity as are capitalism and modern science. In the
long-run, no population or interest group will fail to claim increasing
democratic entitlements. The judiciary becomes, in these cultural circum-
stances, an essentially contested instrumentality. Roe v. Wade 14 and its
aftermath is the future of Modern legal precedent writ small.

What is "customary" in late-Modern law is the abiding and settled
presence of ongoing conflict, contestation, and political struggle. Late Mo-
dernity deconstructs the distinction between politics and the law, the al-
leged independence of the judiciary from political control. I have tried in
this paper to show how the late-Modern transformation of our under-
standing of language and knowledge, and theory and praxis, have contrib-
uted to the production of an historic settlement in which there is availa-
ble no course of legitimate cognitive and moral authority other than the
competing and rival claims of constituencies whose interests, values, and
senses of selfhood are finally incommensurable because they represent, in
Kuhn's words, commitments to "incompatible modes of community life."
"Choice" of a form of community life can of course only be social choice.
Its outcome will not be determined by "the facts" or logic, but it need not
on that account be arbitrary. In this respect it may resemble the "choice"
of a spouse. It is a species of commitment, but in this case, collective
commitment. Is the kind of solidarity this requires possible in an individ-

141. 410 U.S. 113 (1973).
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ualistic, competitive, and pluralist culture? If not, Thomas Hobbes may
have the last laugh.

HeinOnline  -- 42 Mercer L. Rev. 969 1990-1991



HeinOnline  -- 42 Mercer L. Rev. 970 1990-1991




